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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS ~.~ - :~. ~ _ ': r" , ..~ .
'I .•. I

MOUNTAIN SOLUTIONS, INC., et at. )
)

Plaintiffs, )
v. )

)
tHE STATE CORPORATION COMMISSION )
OF THE STATE OF KANSAS, et al. )

)
Defendants. )

Case No.: ~7 ~2 11 6- KHV

PLAINTIFFS' MEMORANDUM IN SUPPORT OF
THEIR APPLICATION FOR PRELIMINARY INJUNCTION

The Kansas Corporation Commission (the "Commission") has entered orders requiring

Commercial Mobile Service providers ("CMS providers"), including the Plaintiffs, to contribute

to the Kansas Universal Service Fund ("KUSF"). These orders directly contradict federal law.

Section 332(c) of the federal Communications Act of 1934, as amended, (the "Federal

Act"), 47 U.S.C. § 332(c)(3)(A), expressly prohibits the Commission from assessing eMS

providers for payments to the KUSF, unless it finds that Commercial Mobile Service is a

"substitute for land line telephone exchange service for a substantial portion of the

communications within" Kansas. 47 U.S.C. § 332(c)(3)(A) (the "Preemption Clause"). Not

only did the Corporation Commission fail to make such a finding, it made no attempt to find that

CMS is a substitute for land line service as required by the Preemption Clause.

As CMS providers, Plaintiffs will suffer imminent irreparable harm if the order is

enforced. Hence, Plaintiffs have filed this motion for preliminary injunction, asking this Court

to enjoin enforcement of the Commission's orders.
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I.

FACTUAL BACKGROUND

This Motion seeks an order enjoining the enforcement of the Corporation Commission's

Orders of December 27, 1996 and February 3, 1997 ("the Corporation Commission's Orders").

In Paragraph 187 of the December 27 Order, the Commission determined that providers of

Commercial Mobile Services must contribute to the KUSF under Kan. Stat. Ann. § 66-2008(b)

(Supp. 1996). In its February 3 Order, the Commission denied the Petition for Reconsideration

of Mountain Solutions, Sprint Spectrum, CMT Partners, Topeka Cellular and AirTouch.

Plaintiffs are Commercial Mobile Service providers in Kansas. Commercial Mobile

Services are mobile wireless telecommunications services, including digital and cellular

telephone service. The Corporation Commission's Orders affect all of the Plaintiffs by requiring

them to contribute to the KUSF in contravention of federal law.

The following chronological statement of events places the Corporation Commission's

Orders in context. On April 4, 1996, the Commission created the KUSF to administer the

collection and distribution of universal service support payments. The purported purpose of the

KUSF was to ensure the universal availability of telecommunications service in Kansas.

On July 1, 1996, the Kansas Telecommunications Act (the"State Act") became effective.

The State Act directs the Commission to require every telecommunications carrier, including

wireless telecommunications providers (also known as Commercial Mobile Service providers),

to contribute to the KUSF. K.S.A.66-2008(b). Also on July 1, 1996, the Commission decided

to consider guidelines regarding universal service in Docket Nos. 190, 492-U and 94-GIMT-478-

GIT, entitled In the Matter of A General Investigation into Competition Within the

Telecommunications Industry in the State of Kansas.

9030854.01 2



------._----" -----

A hearing was held for all issues relating to the KUSF on August 12-15, 1996. No

testimony or evidence was submitted before, during or after the August 12-15, 1996 hearing to
;.,-

support a finding that Commercial Mobile Services are a substitute for any portion of land line

telephone exchange services provided within the state of Kansas. Such a finding was necessary

under the Federal Act to support assessment against CMS providers for universal service funds.

Nevertheless, in Paragraphs III and 187 of its December 27 Order, the Commission

found that CMS providers must contribute up to 14.1 % of their retail revenue to KUSF

(December 27 Order, " Ill, 187). The Commission further found that neither the State Act

nor the Corporation Commission's rulings were in violation of, or inconsistent with the Federal

Act. And the Commission failed to make a finding, as required by the Federal Act, that CMS

providers are a substitute for land line telephone exchange services within the state of Kansas.

Indeed, the Commission failed to even address the issue.

On January 14, 1997, Mountain Solutions, Sprint Spectrum, Mercury Cellular, CMT

Partners, Topeka Cellular and AirTouch filed Petitions for Reconsideration requesting that the

Commission reconsider its findings in Paragraphs 111 and 187. On February 3, 1997, the

Commission entered an order that denied the motions filed by Mountain Solutions, Sprint

Spectrum, CMT Partners, Topeka Cellular and AirTouch. 1 The Commission erroneously

determined that K.S.A. 66-2208(b)'s requirement that all telecommunications carriers contribute

to the KUSF was in accordance with federal law. (February 3 Order, , 49-50).

Pursuant to the December 27, 1996 Order, on February 14, 1997, the National Exchange

Carrier Association (NECA), the administrator of the KUSF, sent Plaintiffs a KUSF packet.

The Commission refused to consider Mercury Cellular's motion for reconsideration, on
the grounds that Mercury Cellular was not a formal party to the KUSF proceeding.
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In the packet, NECA directed Plaintiffs to pay a 9% assessment on all intrastate retail,revenues

beginning in March, 1997. On April 15. Plaintiffs must make KUSF payments to NECA based

on March 1997 reven6es. Payments are to be made on the 15th day of each following month

based on revenues from the preceding month. In 1998, the assessment will rise to 12.13 % and

in 1999, to 13.68%.

The Corporation Commission's Orders and K.S.A. 66-2208(b), to the extent they require

CMS providers to contribute to KUSF, violate the express preemption clause of 47 U.S.C.

§ 32(c) and the Supremacy Clause of the United States Constitution, art. VI, cl. 2. Accordingly,

the Court should enjoin the Commission from enforcing its December 27 and February 3 Orders

as those Orders apply to CMS providers' contribution to the KUSF.

II.

ANALYSIS

A. STANDARDS FOR ISSUANCE OF A PRELIMINARY INJUNCTION

An applicant for a preliminary injunction bears the burden of establishing that the relief

requested is justified. Resolution Trust Corp. v. Cruce, 972 F.2d 1195, 1198 (lOth Cir. 1992).

The moving party must show that:

(l) the party will suffer irreparable injury unless the injunction issues; (2) the
threatened injury to the moving party outweighs whatever damage the proposed
injunction may cause the opposing party; (3) the injunction, if issued, would not
be adverse to the public interest; and (4) there is a substantial likelihood of
success on the merits.

[d. at 1198; SAC and Fox Nation ofMissouri v. LaFaver, 905 F.Supp. 904, 907 (D.Kan. 1995).

If the movant successfully establishes the first three elements, courts will apply a more lenient

standard for the last element. LaFaver, 905 F .Supp. at 907. The movant must show only that
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"the issues are so serious, substantial, difficult, and doubtful as to make them fair ground for

litigation." [d.

B. :'"FEDERAL PREEMPTION PROHIBITS THE COMMISSION FROM IMPOSING A KUSF

OBLIGATION ON CMS PROVIDERS

In Paragraph 187 of the December 27 Order, the Commission concludes that Commercial

Mobile Service providers must contribute to the KUSF in accordance with Paragraphs 109 and

110 and Operative Paragraph on page 77 of the Order. The Commission relied on Kan. Stat.

Ann. § 66-2208(b)'s mandate that all telecommunication carriers contribute to the KUSF fund.

The Federal Act, however, expressly preempts state imposition of such obligations. 47 U.S.C.

§ 332(c).

The Federal Act provides that the Commission may not impose universal service funding

obligations on CMS providers in the absence of a finding that CMS providers in Kansas are a

substitute for land line telecommunications services provided by 'incumbent Local Exchange

Carriers ("LECs"):

(3) State Preemption. -- (A) Notwithstanding Sections 2(b) and 221 (b), no State
or local government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile service except
that this paragraph shall not prohibit a State from regulating the other terms and
conditions of commercial mobile services. Nothing in this subparagraph shall
exempt providers of commercial mobile services (where such services are a
substitute for land line telephone exchange service for a substantial portion ofthe
communications within such State) from requirements imposed by a State
commission on all providers of telecommunications services necessary to ensure
the universal availability of telecommunications service at affordable rates ...

47 U.S.C. § 332(c)(3) (emphasis supplied).

Under the Supremacy Clause of the Constitution, art. VI, cl. 2, state laws that interfere

with, or are contrary to the laws of Congress are invalid. United States v. City ofDenver, 100

F.3d 1509, 1512 (lOth Cir. 1996). "Federal law preempts state law explicitly if the language
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of the federal statute reveals an express congressional intent to do so." Id., 100 F.3d 1509,

1512 (lOth Cir. 1996) (citing Barnett Bank v. Nelson, 116 S. Ct. 1103, 1107-08, 134 L.Ed.2d

237 (l996». Because the language of the Federal Act conveys an express legislative intent to

preempt state law, the Federal Act prohibits any state statute from imposing contrary obligations

on CMS providers.

A Connecticut Superior Court recently rendered a similar conclusion in Metro Mobile

CTS of Fairfield County, Inc. v. Connecticut Dep't of Public Utility Control, No. CV-95-

0051275S. 1996 WL 737480 (Conn.Super. , Dec. 11, 1996), (Attached at Tab A). The

Connecticut Department of Utility Control determined that CMS providers were subject to the

state universal fund requirements under a Connecticut statute imposing such requirements on "all

telecommunications companies." Id. On appeal, the Connecticut Superior Court reversed the

agency's decision, determining that the assessment was prohibited under the Supremacy Clause.

Id. at 3. The court explained that U[b]y expressly exempting from preemption those assessments

which are made on cellular providers in a state in which cellular service is a substitute for land

line service, Congress left no ambiguity that cellular providers in states in which cellular is not

a substitute for land line service fall under the umbrella of federal preemption." Id.

The Commission's Order completely ignores the preemption mandate in Section 332(c)(3)

of the Federal Act. 2 The Commission failed to make a finding that CMS is a substitute for land

line telephone exchange services for any portion of local land line communications within Kansas

in its December 27 Order. The record is devoid of any evidence to support such a finding.

2 The Federal Communications Commission recently recognized the applicability of Section
332 to CMS, even noting its intent to enforce Section 332(c)(3). See First Report and Order,
CC Docket Nos. 96-98 and 95-185 (Released August 8, 1996), Paras. 1023, 1024-25 (Attached
at Tab B).
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Indeed, the only evidence offered during the hearing before the Corporation Commission would

support a finding that CMS is not a substitute. (Lammers Direct, page 27 lines 14-15; TR. 3024

~
lines 5-14)(attached hereto as Exhibit 1).

The Commission's failure to acknowledge and defer to federal preemption is both

unlawful and unreasonable. See Metro Mobile Control, 1996 WL 737480 at 3. Accordingly,

this Court should grant Plaintiffs' Motion for Preliminary Injunction.

c. PLAINTIFFS WILL SUFFER IRREPARABLE HARM IF TIlE ORDER IS ENFORCED

The assessment of payments to the KUSF will cause Plaintiffs irreparable harm. The

KUSF assessments against CMS providers are accruing even now, and have been since March I,

1997. Because of the substantial nature of these assessments, all of the plaintiffs will be forced

to pass those assessments to their customers. Such a substantial increase in the cost of

Commercial Mobile Service will have a significant effect on the CMS market. CMS providers

will lose both customers and revenue from those customers that remain. While plaintiffs expect

that the assessments paid to the Commission will be returned ultimately, the plaintiffs will never

be made whole for their lost customers and revenue.

These severe economic effects justify the entry of a preliminary injunction. By enjoining

defendants from implementing the provisions of the Corporate Commission Orders until

adjudication of Plaintiffs' claims, the Court can provide Plaintiffs with the ability to receive

appropriate relief, without the threat of significant, long-term harm to their businesses.
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D. THE THREAT OF HARM To PLAINTIFFS FAR OUTWEIGHS POTENTIAL HARM To THE

COMMISSION

In contrast to th~ significant risk of harm to Plaintiffs if the injunction is not issued, the
,."~

Commission will suffer little harm. Although the KUSF is scheduled to go into effect in April,

1997, the delay caused by the adjudication of this lawsuit will not significantly deter the goals

of the fund. Most importantly, adjudication of this lawsuit will allow all of the parties,

including the defendants, to proceed with certain knowledge of the legal limitations of the

KUSF. In addition, Plaintiffs are prepared to post a bond with this Court in connection with

their motion for a preliminary injunction. The bond ensures that the entry of an injunction will

not harm the Corporation Commission or the KUSF.

E. E1''TRY OF A PRELIMINARY INJUNCTION IS IN THE PuBLIC INTEREST

The entry of a preliminary injunction ensures that the KUSF will be administered in

accordance with the mandates of federal law. This furthers the public's interest in seeing that

its laws are enforced. In addition, by issuing an injunction, the Court will further the public

interest in providing full relief to injured parties. If the KUSF is allowed to go into effect,

Plaintiffs will forever lose their opportunity to obtain an adequate legal remedy. The severe

harm caused by the improper charges to KUSF cannot be undone. This Court can ensure the

opportunity for full relief by granting Plaintiffs' motion for a preliminary injunction.

III.

CONCLUSION

For the reasons set forth above, Plaintiffs respectfully request the Court to issue a

preliminary injunction, as set forth in Plaintiffs Application, maintaining the status quo until a
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hearing on the merits of Plaintiffs' claims can be held, and for such other relief as tl)e Court

deems appropriate and necessary under the circumstances.

NNENSCHEIN NATH & ROSENTHAL

Mark P. Jo
Jan P. Held ,Jr.
Lisa C. Cre· hton
4520 Main treet, Suite 1100
Kansas City, Missouri 64111
Telephone: (816) 932-4400
Facsimile: (816) 531-7545

KS #14440
KS #14847

ATTORNEYS FOR PLAINTIFFS MOUNTAIN
SOLUTIONS, INC., SPRINT SPECTRUM, L.P.,
LIBERTY CELLULAR, INC., MERCURY CELLULAR
OF KANSAS, INC.• WESTERN WIRELESS
CORPORATION, DCC PCS, INC., and DOBSON
CELLULAR OF KANSAS/MISSOURI, INC.

-and-

MORRISON & HECKER, L.L.P.

Marc E. Elkins
2600 Grand Avenue
Kansas City. Missouri 64108
Telephone: (816) 691-2600
Facsimile: (816) 474-4208

KS#11517
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ATIORNEY FOR PLAINTIFFS
AIRTOUCH CELLULAR OF KANSAS, INC.,
TOPEKA CELLULAR TELEPHONE COMPANY, INC.
and CMT PARTNERS
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~ THE IN THE UNlTED STATES DlSTRlCT COURT
>- FOR THE DISTRICT OF KANSAS

MOUl\i"AIN SOLUTIONS, IXC., £1 At.:

Plaintiffs,

vs.
Case No. 97-2116-KHV

THE STATE CORPORATIO~ COMMISSION
OF THE STATE OF KANSAS, £T AL.,

Defendants.

MEMOIU..L'\'DUM OF LAW IN SL"PPORT OF
SOIJIID\'ESIERN BEJ,L TELEPHONE COMPANY'S MODON TO QISMISS

1. INTRODUCTIO~

Southwestern Ben Telephol'lC Campau)". bas filed a Motion to Dismiss plaintiffs'

ccmplaiJlt on the followini grounds: I) the relief requested by plaintiffs would •..iolate 28 U.S.C. §

1342 because the KCC's December 27, 1996 Order requires SWBT to red~ its rates for access and

long distance; 2) plaintiffs have fail~d to exha~"t their administrative remedies; and 3} pla.intiffs'

ccmplaint fails to state a. claim upon which relief canbe granted. Fo!' these reasons, the Co'JIt should

enter its Order dismissing plaintiffs' complaint.
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II. NATURE OF THE CASE

Plaintiffs have asked this court to declare '187 of the Ka."15aS Corporation

Commission (':KCC") Order dated December 27. 1996 in docket number 190,490-U ("The Order")

and K.S.A. 66-2008(b) as in\'alid. Plaintiffs claim that The Order and K.S A. 66-2008(b) are

preempted by 47 U.S.C. § 332{c)(3) and, therefole, ....iolate the Supremacy Clause of the United

States Constitution.

fil. STATEl\'IENT OF THE FACTS

1. Plalntiffs claim that 47 U.S.C. § 332(c)(3) preempts The Order and K.S.A.

66-2008(b). Complaint, ~S2,

2. 47 li.S.C. § 332«(.)(3) appUes only to s~te regulation of cellular entry or

pricing. 47 U.S.C. § 332(c)(3), a co!'}' ofwhich is attached as Exhibit A.

3. The KCC has not regulated cellular entry or pricing. The KCC's Order on

Reconsideration expressly provides: "All providers of intr.lstate telecommunications ~r'-;ces:

including incumbent LEes, will be subject to me sanle KUSF lUsessment. K.S.A. 1996 Supp. 66-

2008(b) authorizes all contributors to pass thrc.ugh the assessment to their customers. No com?any

is required to pass th~ assessment through." Order on Recor..slderation, Cj 28, a copy of which is

attached as Exhibit B.

4. 47 U.S.C. § 254 exp:essly requires every telecommunications carrier that

provides telecommunication ser.ices to "contribute, an equitable and nondiscriminatOry basis, in a
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manner to be determined b~' the St~te to* preservation and advancement of universal seI'\'ice in

that State." 47 U.S.C. § 254(f), a copy cnvhicb is attached as Exhibit C.

S. K.S.A. 66-2001. UCQ., ('''The State Act") '0\'8$ expressly drafted to conform

to 47 U.S.C. § 2S4(f), and expressly reqlires all telecommunications carriers to contribute to the

Kansas Universal Service Fund C:KUSF")1)D a"equitable and nondiscriminatory basis." K.S.A. 66-

2001, m~., a copy ofwhich is attache4as Exhibit D.

6. The State Act specifically applies to wireless providers. K.S.A-. 66·2001, m

7. \Vireless providers are telecommunications carriers under the Federal Act.

47 U.S.C. § 153 (43). (44), (~6). a copy ofwhicb are attached as Exhibit E.

8. PursUant to 47 U.S.C. § 253(d), preemption claims are within the purview of

the FCC 47 U.S.C. § 253(d), a COP)" orwhich is attached heretO as Exhibit F.

9. Plaintiffs ha...e filed state court actions, challenging the Order and K.S.A. 66-

2008(b). See P~.ition for Judicial Rcvi~' and l'otices ofPetition for Judicial Review, anached as.
ExhibitG.

10. The Order requires SWBT to reduce its rates for long distance and access.

Order, '103.

O:&G007.01
..

-,)-



IV. ARGU}IENTS AND AUTHORITIES
.
"

A. Standard of Review

The plll'pOse ofaRule 12(b)(6) motion is to test whether a claim has been adequately

stated in tt~ complaint. See Wriaht aod A \lj1lr;:. Federal Practice and Procedure: Ci\'i! Sec. 1356,

pp. 297-99 (1990). Dis:nissal is proper where plaintiffcan prove "no set of facts in support of its

claim that would entitle it to relief" Ci)1PaD Exp1or;tion COij), v, United Gas Pige Line, 873 F.2d

1357,1359 (10thCiI. 1989).

B. The reliefrequelted by plaintiffs would violate 28 U.S.S. § 1342

The Order requires SWaT to reduce its access and long distance rates, and provide$

for a revenue neutral assessment to compensate SWBT from the KUSF. S\VBT has filed tariffs,

which took effect March 1, '1997, reducing such rates, Plaintiffs' Complain!. seeks to enjoin the KCC

and all t."rwsc acting in "~oncert or participation with thernt
: from implementing paragraph 187 and

"any othe:' paragraph related ther:to" relative to the operation ofthe KUSF required b)' the Order.

The relief requested by plain:iffs would de8!ly violate the Johnson Act, 28 C.S.C.

§ 1342, \"'hich provides:

The district courts shall not enjoin. suspend or restrain the operation of, or
compliance ,,"ith, ar~y order affecting rates chargeable by a publlc utility and made
by a State administrative agency or a rate-making body of a State political
subdivision, where:

(I) Jurisdiction is based. solely on diversity of citizenship or repugnance of the

order to the Federal Constitution: and.
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(2) The order does not interfere \\ith interstate commerce; and,

(3) The order has been made after reasonable notice and hearing; and

(4) A plain, speedy and efficient remedy may be had in the courts of such State.

28 U.S.C. § 1342.

The Johnson Act clearly precludes this Court from exercising j u.."isdiction o...·er

plaintiffs' Complaint TIle Otder is clearly L'l "order affecting rates chargeable by a public utility."

The Order expressly requires SWBT to reduce its ratcs for access and toll smices. Order, er 1OJ.

The reliefrequested would constitute an injunction ofan order "affecting rates" and, therefore, the

plain language of § 1342 mmdates dismissal.

Each ofthe four elements of28 U S.C. § 1342 have been met. Plaintiffs claim that

The Order and K.S.A. 66-2008 are preempted and, therefore, violate the supremacy clause.

Ju..-isdiction over plaintiffs' Complaint is predicated upon this constitutional issue, which falls

squarely within Lite Johnson Act's requirement that jurisdiction be based upon :lrepugnance ofthe

order to the Federal Constitution."

Further, The Order does not interfere v.ith interstate commerce; The Order

specifically limits required assessments to those emitie,; providing intrastate telecommunication

services. In addition. The Order was entered after ~'reasonable notice" and hearing. finall)', a

remedy in State Coun is available.'

1.

QUOl101Qt

Plaintiffs have tiled State Coun Petitions tor Judidal review in Shawnee Coun~'7 Kansas,
seeking review of The Order. See eases Ko.97-CV-257, 97-CV-260. and 97·CV·261,
attaehed as Exhibit G.
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Therefore: PUI'S'Jant to 28 U.S.C. § 1342, this Coun is p~ecluded from exercising

ju.;sd.i.ctiO:l over Plaintiffs' Complaint. Plaintiifs' request for injunctive relief falls squarely \\ithin

the plain languase of§ 1342. The request for declaratory reliefls at;;o within the scope of § 1342.

IenD):SOD y. Gas Scr;ice Co., 506 F.2d 1135 (lOth Cir. 1974).

Plaintiffs in this action have filed petitions for judicial review in the District Court

ofShawnee Countj·, Kansas, raising claims icitntical to the claims presented here. The Petitions for

Judicial Review specifically ask the District Court to review the KCC Order dateci December 27,

1996.1 This Court should dismiss this case and allow tile state court to~ this marter. ~

IennvSQO y Gas Service Co., 506 F.2d I! 35 (10th Cir. 1974)(court should refuse to hear case in

confonnit)' with COIIUty doctrine).

C. Plaintiffs Failed to Exhaust Tbeir AdmiDistrati\'e Remedies

47 U.S.C. § 253 expressly requires claims ofpreemption. such as plaintiffs' claim,

to be p:es:nted to the Federal Communications Commission (FCC). 47 U.S.C. § 253(d). Plaintiff's

have failed to present their preemptior. claim to the Commission and, therefore, because plaintiffs

have failed to exhaust their administrative remedies. this cou:.~ should enter its order dismissing

plaintiffs' complaint.

"Und~r 'the doctrine ofexhaustion ofad.."11inisuati\le remedies, 'no one is entitled to

jUdicial relief for a supposed or threatened injury until the prescribed administrath'e remedy has been

exhausted.... COQ$tWQpn y Meridan Oil Co, 25 F.3d 920 (lOth Cir. 1994) (quoting McKan y,

2.

02l0or..Ol

The relief requested by plaintiffs in this case would practically constitute a stay on the state
court proceedings in Shawnee County and. as a result, would violate 2! U.S.C. § 2283.
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United Swes, 395 U.S. 185, 193 (l969).'·A part)' must c.xhaust admin;strath'c remedies when a

statute or agency rulc dictate tha! exhaustilll is required:' ls1. Because 47 U.S.C. § 253(d) mandates

Commission re,;ew of preemption cl_, plaintiffs ha.ve failed to exhaust their administrative

remedies and, therefore, plaintiffs' co~nt should be dismissed.

Section 253(b) pro'lides:

STATE REGUL.aORY ALLHORlIT. - Nothing in this
section will eff'ecl' the ability of a state to impose, on a
competith'cly nel&'a1 basis and consistent "ith section 254.
requirements ne~ary to preserve and advEce wD\'crsal
service, to protcct#le public safet)· and welfare, ensure the
continued quality < of telecommunkations services, and
safeguard the rig~ of consumers.

Section 253(d) j)royldes:

PREEMPTION. .- If. after notice of an.opponur..ity for
public COIMlent,the Commission determines that a state or
local iovemme. has permitted or imposed any statute.
regulation, or lepl requirement that violates subsection (a) or
(b), the Commission shall preempt the enforcement of such
statute. reg:.dation, or legal requirement to the extent
necessary to correct such violation or incor.sistcncy.

Tnereforc, the plain language of section 253(d) requires clain'lS of preemption to be

presented to the Commission.3 P~tiffs have failed to present their preemption claim to the

3. Section 253le), which provides "Nothing in this section shall effect the application ofsection
332(c)(3) to commercial mobi1eservice providers," does not help plaintiffs. T:tBt section
simply malc.es clear that the prt8bition on regulation ofcellular pricing and entry remains,
except where cellular is a land JiDc substitute. The K.CC has not regulatcc:1 cellular entry or
pricing. '.
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Commission and, therefore, have failed to exhaust their administrative retr.edies. As a resulr,
?

plain1ffs complamt should be dismissed.

. D. K.S.A. 66-2001, et. seq. and the Order An ~ot Prohibited By or
Incon.sistent "'ith Federal Law.

Plainti.~ rely upon 47 U.S.C. § 332 (c)(3), part of the Omnibus Budget

Reconciliation Act of 1993, in attempting to argue that the Order and K.S.A. 66-2008(b) are

prohIoited by and. therefore, violative of me Supremacy Clausa of the Lnited States Constitution.

Plaintiffs' reliance, however, upon section 332(e)(3) is misplaced becwse 47 U.S.C. § 254(t)

specifically pennits the KCC actiO'll at issue. 47 U.S.C. § 254 expressly authori:zes and requires

contributions by all telecommunications carrier to Uni....ersal Service Funds on 3Il equitable and

nondiscriminatory basis.

Section 254 was enacted pursuant to the Tele<:ommunications Act of 1996.·

Section 254(f) expressly recognizes :hat states have t..l-te aumari'\)' to adopt u.~versal seI'\iee

mechanisms so long as S'Jchmechanisms are not inconsiitenr with the FCC Universal Service Rules.

Section 2S4(f) expressly requires every telecot!'.m~l1icatioDS carrier that provides inuastate

telecommunication service to contribute "on an eq'Jitable and nondiscriminatory basis, in a mar.ner

determined by the State to the preservation and advancement of universal service in that State."

Pursuant to 47 U.S.C. § 153(43), (44), (46), v.ireless providers are telecommunication tMriers

subject to 47 U.S.C. § 254(1). Therefore, § 254 expressly authorizes both K.S.A. 66-2001, a. s'Q.

4.

w21OOC1.01

47 U.S.C. § 332(c)(3) was enacted as pL'1 of the Omnibus Budget Reconciliation Act of
1993. H. Rep. ~o. 103-111, l03rd Cong., 1st Sess.
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.1...-.... .., .;:

and The Order. K.S',A. 66-2001, et. seq.. requires all carriers tv contribute to the Kansas tir.i...ersal
"

Service Fund on "an equitable and nondiscriminatory basis."

The plain language of 47 U.S.C. § 332(c)(3) makes clear that § 332(c)(3) limits

onI)' sta&e regulation of cellular entry or prices. Section 332(c)(3) provides:

(3) STATE PREE~ION. -- (A) Notwithstanding
sections 2(b) and 221(b), no State or local government shall
have any authority to te¥U!au; the entry ofor the ratesch~
by any cgrnmsxcjiL mQbU: sertice or any "QDyotc; mobiJe

service, except that this paragraph shall not prohibit a state
from regulating the other terms and conditions ofCommercial
I\1obil Services. Nothins in this paragraph shall exempt
providers ofcommercial mobile services (where such services
are a substitute for landlir.e telephone exchange service for a
substantial portion of the communications within such state)
from requirements imposed by a state commission on all
providers of telecommunication services necessary to insure
the universal availability of telecommunications service at
affordable rates . . . .

41 U.S.C. 33:!(c){3) (emphasis added). Neither the Order nor K.S.A. 66-2008(b) attempt to regulate

plair.tiffs' rates or entry to any market.

The plain language of § 332(c)(3) is 3 limit on state regUlation ofcellular entrY and

pricing. The parenthetical language relied upon by plaintiff is a proviso to the prohibition on state

regulation of cellular prices. Section 332(c)(3) effectiYely provides that states may impose state

regulatory requirements where cellular is a substantial substitute for local service to ensure the

availability oftelecommunications services at affordable rates.~ The Order takes no action aftecting

5. The KCC did not make any specific fmding concerning the issue of whether cellula:r service
is a substitute for land line services because it was not acting pursuant to § 332(c)(3). This

(continued•..)
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plaintiffs' rates under any conditions. TIle KCC expressly dis8"o\\'cd any attempt to require
:--

plaintiffs to change prices as a result ofKUSF assessments. Order on Reconsideration, lll2S.

Therefore. plaintiffs' supremacy claim is Wholly Vwithout merit. The 1993 enacted

statute relied upon b)' plaintiffs is inapplicable by its terms and plaintiffs ha,"e failed to advise the

Coun of the 1996 statute that is expressly applicable. Plaintiffs' argument is a claim~ sectioD

332(c)(3) expressly preemptS K.S.A. 66-2001, ct. ~eq" and the Order. m Plainth"rs ~emorandwn

ofLaw in Support ofTheir Application for Preliminary Injunction at P]:l. 5-6; Complaint at pp. 1S-

16. The issue in evaluating such claims is v.·hether the challenged action "falls within the federal

sphere." Cable Te:cvlsjQQ AssocjAtjQ.D QfXew York. foc v Finneran, 954 F.2d 91,98 (2d Cir. 1992).

The Order anc K.S.A. 66-2001, et s~., :lot only fail to fall \...ithin the scope of 47 U.S.C. §

332(cX3)~ they are expressiy authorized by 47 U.S.C. § 254.

Any argucent that The Order is preempted by § 332(c)(3) b«ause it may indirectly

affect rates is without merit. ~ Plaintiffs' Memorandum in Support of their Application for

Preliminary Injunction, p. 7 C"plainrirTs v.ill be forced to p3SS on those assessments''). In~

Television Association. cited~, the Court considered wr.et."'ler a cost imposed by New York it&C

regulators on cabl: companies ""ilS preempted by 47 U.S.C. § 544(f)(1), which provided; "Any

5. (..•continued)
issue. however, "''as controverted and competent evidence \\115 presented that cellular is such
a substitute. ~Tr. at pp. 70, 404,1957.2089.

·10-
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Federal agency or S~te may not regulatlAe rates for the pro\isicn of cable services except to the
,.--

er.ent provided in this section.'16

The Court concluded tha. COSlS imposed by the regulators were not preen".pted by

Federal law. The Court's rationale is in..ctive. Though a company may seek to recoup costs by

raising rates, such costs are not preemp" by a prohibition on regulation ofrates.~ 954 F.2d at

101. 'ITo hold that therefore every cost-imposing statc regulation is prc-emptcd would conflict \\'ith

the Cable Act's express authorization of8te regulation and with the well established rule that even

where a Federal statute pre-empts anc* field of regulation, 'every state stantte that has some

indirect effect [on that field] ... is not ~pted.'" ld.. (citing Schpeidewind y, ANR Pipeline Co.,

485 U.s. 293, 308 (l9&S)(Federal EnergrRegulatory Commission has exclusive jurisdiction over

rat-.."'S and facilities of natural gas comJ8cs, but not every law that affects rates and fac.ilities is

preempted).

The holding of the CoIlSlicut t.'"ial cout relied upon by plaintiffs is not applicable.

~Metro Mobile CIS ofFairfietd Co,. Inc, \' CODm;cticut Pep't of Public U1:i1it)· Control. Case

~o. CV-9S·0SS0096S (Conn. SuperiorCt. December 9, 1996)(Exhibit B to plaintiffs' Complaint).

The trial court disregarded 47 U.S.C. §254 and misapplied the language of 47 U.S.C. § 332(cX3)

in erroneousiy finding that the challe~ assessments were within the scope of § 332(c)(3). As

noted above. § 332(c)(3) applies only to regulation of cellular entry or rates, neither of which has

been undertaken by the Order. The'as ;menU challenged by plaintiffdo not constitute resulation

6.

OU0Q07.o:

The one exception was 'lfor callk~}'stems not ,urrently facing effective competition." 954
F.2d at 98. .

-11-



of cellular entry or ra~es.' The KCC expressly stated: "No urmpany is required to pass the
./

assessment tr.rough." Order on Reconsideration, -:; 28.

FW1her, the portion ofthe FCC opinion in Docket~o. 96-98 relied upon by plaintiffs

is inaJ)posite. The portion ofthe FCC opinion attached to plailltiiis' Memorandum in S'Jpport of

their application for temporary injunction' discusses primarily47 t:.S.C. §§ 251,252 The (.'I1ly

discussion of § 332(c)(3) supports SWBT's argument above that t.lote FCC is che appropriate

administrative body to review preemption c:laims. & Exhibit Bto plaintiffs' Memorandum in

Support of their application for temporary injuncticm at p.3.9

7. It should also be noted that the Connecticut Sla';C 1ria1 court was re\'iewing a state
commission decision. S= Metro Mpbile. slip op. at 1. Plaintiffs have filed several state
court actions in Shav.:nce COU:lty, Kansas, chaUengini!be Order. As discussed above, this
court should not maint3in jurisdiction o~"er this actiOD., but should allow the state court
~edure for judicial review,=K.S.A. 66- lISa~JmdK.S.A 77-609~ ,to run
its course.

8. SWBT will file its Memorandum of Law in Oppositioa to ptaintiffs' application for
temporaI)' injunction prior to the March 25, 1997 hearing.

9. In !'\o\'e.:nber, 1996, a Joint Board composed ~f Slate COJ'l11'nissioners and FCC
Commissioners convened as required by 47 U.S.C. §~4~d issued its recommendations
in the Joint Board Order in FCC Docket 96-45. In the!\:1.Jmr of Federal-State Joint Board
po UnivmaJ Service, 12 FCC Red 87 (Nev. i, 1996). In Docket 96-45, the cellular carriers
argued1h~ should be exemp~ from universal senrice fimding because of § 332(c)(3), which
is the same L.-gument plaintiffs are anemptini to make here. The Joir.t Board disagreed.
finding that the universal $tf\;ce obligations "'ere separateand distinct from the § 332 rate
question. The Joint Board found that the cellular :arriers me ''tcle-:01'!''.munications eamers"
pursuant to the Federal Act. Plaintiffs hav.: failed to adrla:ss the Joint Board Order in their
arguments, instP.ad relying on an FCC Order that in fact supports SWBT'~ argwnel!t that
plaintiffs have: failed to exhacst their administrative readies.

021#'.0'7.0' -11-



Finally.\-.ireless pro\'iders would obtain a competitive advantage ifthc)· were not
/'

required to contribute to the KUSF on the same basis as all other providers. The Order requires aU

telecommunications carriers, including local exchange carriers, to contribute the same amount t() the

l'reservation of'Cniversal Service in Kansas. Ifwirtless providers are not required to contribute to

tht KUSF. their services would be relatively cheaper:han 'Wire line services, which would create a

competitive advantage for the wireless providers. Such aresult would be cantril)· to the Fede:al Act

and K..S.A. 66-2001 ~ ~., each of which require contribution DB an equitable and

Dondiscriminatory basis.

Thuefore. it is clear that the Order and K.S.A. 66-2008(b) are \tal preempted b)' 47

U.S.C. § 332(c)(3). Funhcr, these challenged actions ore specifically authorlzed by 47 U.S.C. §

254. As a result, plaintiffs' Complaint fails to state i1 claim for preemption and must be dismissed.

V. CONCLUSION

For the reasor.s set tonh above. plaintiffs' complaint should be dismissed in its
entirety.
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